proposal, the Abbasids would have been the first Islamic goverment to make Islamic fiqh uniform and «codified».
Soon after this, the next head of state of the Abbasid goverment namely, Hàrùn al-Rashîd continued his predecessor's aspiration. He persuaded another leading jurist namely, Abu Yûsuf (d. 182/798) , to compile the principles of the law of taxation or revenue which resulted in the writing of Kitàb aUKharàj. Not only that, Hàrùn al-Rashïd moved further to consolidate the position of ChiefJudge {Qàdi al-Qudàt) which was an adaptation of the Persian institution of mobedan-mobedP The first qàdi to be appointed to this highest post in the history of Islamic judiciary was Abu Yûsuf *"*, the author of Kitàb al-KharàjP Under the purview of this institution, at least in theory, the Chief Qàdi was supposed to be appointed by the Caliph and the former in turn, by delegation from the Caliph, appointed qàdis subordinate to him to various parts of the city and to outlying districts. In other words, the qàdi al-qudàt is, above all, a judge. However, to him was delegated the judicial administration: the nomination, control and dismissal of judges. ^^
The inclination and measures of the Abbasid goverment to centralise all matters pertaining to political and administrative tasks inclusive of judicial administration have been seen as the evidence of their long-standing political statements and claims that the goverment which overthrew the Umayyads was more legitimate and pious. The stand of the Abbasids was very clear and they had made it clear on most political occasions after they overthrew the Umayyads. One of the many examples is the speech delivered by Abu Ja*far alMansûr when he visited Mecca. He addressed the people of Mecca considering himself as the ruler appointed by Allah to administer this world. Also, he disclosed his pious intentions to rule the people of Mecca with the guidance and help from Allah. ^"^ Abu Ja'far is also reported to have explicitly mentioned that judgeship is one of the four important pillars of his goverment.*^ The Abbasids manifested '^ Encyclopaedia of Islam, [New Edition], vol. 4, 374 . ^^ Al-Tanûkhï, Abu 'Alï al-Muhassin b. 'All, Nishwür al Muhàdara wa Akhbàr aUMudkàkara, éd. 'Abbûd al-Shaljî, Beirut, 1971 -1973 *^ Ibn al-Nadîm, Muhammad b. Ishàq, al-Fihrist, Beirut, n. d., 286.
•^ Al-Tanûkhî, Nishwàr al Muhàdara, vol. 3, 136; vol. 4, 180 and vol. 5, 19 . ^^ Ibn Qutayba, Abu Muhammad *Abd Allah b. Muslim, 'Uyün al- Akhbàr, Cairo, 1925, vol. 2 , 251: Ayyuhà al-nàs innamà ahà sultan Allah fi ardihi, asüsukum bi tawfiqihi wa tasdïdihi wa ta'yidihi wa tabsirihi (see ibid.) *^ Ibn al-Athîr, 'Izz al-Dïn Abu al-Hasan 'Alï b. Muhanmiad, al-Kàmilfi al-Ta'ñkh, Beirut, 1985, vol. 5, 46 . In addition to the appointment of a judge, he also mentioned the other remaining three posts which are of significant importance for the goverment, namely head of police, head of The main purpose of this part of the discussion is to shed some light on each and every judge appointed in Egypt so as to apprehend the general features and trends of judgeship during this period. To begin with, we may note that Egypt, unlike the capital Baghdad, had experienced different political and legal developments than Baghdad and, perhaps other provinces and localities. Egypt (also known as Misr) was conquered by 'Amr b. al-'Às in 18-21/639-641. Following the conquest, it came under the governors appointed by the Rightly Guided Caliphs (21-38/641-658). Later, Egypt was ruled by governors affiliated to the Umayyad government (38-132/658-750) before it was taken over by the revenue and reporter to the goverment (sahib al-barid) {ibid.). The last post is closely related to the judgeship as the reporter is supposed to report the performance of the judges directly to the Caliph at the central goverment (see al-Balawi, Salamah Muhammad al-Hirfí, al-Qadà ' fi al-Dawla alIslàmiyya Ta'rikhuhu wa Nuzumuhu, Riyad, 1994,158 ff.) . This contributed quite obviously to some dismissals of the judges in Egypt as will be shown later (see al-Kindï, Abu 'Umar Muhammad b. Yûsuf, Ta'rïkh Wulàt Misr wa-yaühi Kitàb Tasmiyyat Qudâtihà, Beirut, 1987, 289-290) .
'^ Kamali, Muhammad Háshim, «Shari'a», The Encyclopaedia of Religion, MacMillan Publishing Company, New York and London, 1997, vol. 7, 433. 20 Al-Khatïb al-Bagdâdï, Ta'rïkh Baghdad, vol, 14, 103 Abbasids (132-254/750-868) . After this period, Egypt was subject to the rule of the Tulunids for a number of years (254-292/868-905) before the Abbasids were able to recover Egypt from the Tulunids. The second victory over Egypt lasted for only 31 years before the control of Abbasids of Egypt (and elsewhere) started to decHne and fell to many dynasties and the Mamluks.^^ As this paper concerns only the first part of Abbasid rule and governance of Egypt, it will exclude the second part of Abbasid rule which was restored after the defeat of the Tulunids in 292/905. The first part of the Abbasid rule extended over 122 years and it appointed 22 judges throughout this period.^"^ The judges, generally speaking, were of diverse legal education background. Also, their terms of appointment varied. A few of them were reappointed after dismissal.^^ Some of them were acting as judges before they were officially appointed to the bench.^^ Also, interestingly, the reasons that led to the dismissals (except in the case of death) were of different categories and kinds which are worth reflection as far as qualifications for judgeship are concerned.
Before we discuss issues of both appointment and dismissal of judges, it is worth presenting the general state of judgeship and judicial administration in that period as an essential introduction to a more analytical type of research later on. Generally speaking, all the judges were appointed by the Caliph in Baghdad who was also vested with the authority to dismiss and remove the judges from the post. This is simply because the power of appointment was vested in the Caliph or in persons empowered by the Caliph. Self-appointment of a qadi was out of the question.^^ Some of the appointments were either based on nomination by scholars in Baghdad or scholars of the respective localities, or local governors, or personal desire of the CaHph. Therefore, there are cases where the judges were appointed by the local governors instead of the Caliph as in the case of 'Abd Allah b. Tâhir who appointed Tsa b. al-Munkadir in 212/828.^^ Interestingly, in this particular appointment, six potential candidates were proposed to 'Abd Allah b. Tâhir but the governor was more inclined to appoint Tsa simply because the latter was known to be simple and undemanding.^^ Although most of the Having said this, we may question whether this was actually the practice. However, upon a thorough study, it appears that there was hardly any instance during that period, for the Chief-Judge even nominating candidates for the post let alone exercise the power of appointing judges. In most cases, the Caliph or the 30 Ibid, 333. 3> Ibid, 290. 32 Ibid, 268 local govemors, as the case may be, consulted the local scholar instead of qàdi alqudàt for nominations of candidates and appointment of judges. At this stage, a preliminary conclusion may be made that the notion of centralised administration of justice by introducing the institution ofqàé, al-qudàt was not really in practice. Also, from an overall perspective, it seems that the period of office of judges was not uniform. While some of the judges enjoyed relatively longer period at their posts, others had to serve for very short periods before they were removed or dismissed for one reason or another. He held office for 24 years, 6 months and 16 days.""^ It is equally interesting to note that some of the judges were appointed to the post more than once as in the case of Ghawth b. Sulaymin. He held the office three times and died while he was in service."^* As for the reasons leading to termination of office, with the exception of death"^^, they vary and will be discussed later in detail.
From a jurisdictional point of view, the judges were given limited jurisdictions i. e. restricted to civil cases such as the administration of mosques, waqj^, family law and bayt al-maL Although the judges were competent in both civil and criminal matters, the religious nature of their office led to limiting their jurisdictions to civil cases."^^ The literature on the biography as well as on the institution of judicial administration indicates WulàtMisr, [334] [335] [336] [337] [338] [339] [340] [341] [342] [343] [344] [345] [346] [347] [348] [349] [350] 321 . ^ Ibid,, 362. ^^ Ibid., [269] [270] [271] . "^^ Once a qàdi died, his post is terminated and all the cases in his trials are transferred to another qàdi. See al-Khassaf, 'Umar b. 'Abd al- 'Azïz, Sharh Àdàb aUQàdi, Baghdad, 1978, vol. 3, 152.' ^'^ This phenomenon even from the very early Islamic legal history has affected the development of Islamic law in Muslim societies. Therefore, it is not surprising to conclude that, «Historically, the areas of Sharî'a law that were most developed in the classical ^^/i corresponded to the areas where qadis in the Shari'a court were best able to retain jurisdiction over disputes, while legal issues in other areas tended to be dealt with by secular tribunals with more flexible procedures and greater enforcement powers, such as the police tribunals. The Shan'a rules of intestate succession and family law are the two most developed portions of the Shan'a, and recourse to Shan'a courts [perhaps the writer meant by Shan'a court the qàdi's court] was very common for resolution of disputes on these subjects. The Shari'a courts also had jurisdiction over pious endowment (awqàf) which were very important legal institutions in traditional Islamic societies, allowing for the consolidation and protection of private property and often providing the financial basis for schools, hospitals, mosques and other public institutions». See Kamali, «Shari*a», 441. AQ. XX, 1999 clearly that Muslim judges in the past were more involved in civil cases rather than in criminal cases. As for the literature on the biography of the judges such as al-Kindi's Kitàb Wulàt Misr, most of the cases cited are of civil cases whereas criminal cases are hardly to be found."^ Surprisingly, the literature on the institution of judicial administration (e. g. al-Ahkam al-Sultaniyya) reinforces the above finding. Al-Màwardï, for example, in his al-Ahkam alSultàniyya, has elucidated the jurisdiction of a qàdi Court as covering ten areas all of which are civil cases in character. He wrote that the jurisdiction of a qàdi lies in resolving disputes; preventing tyranny and safeguarding the rights of those whose rights have been infringed; administration of property of the person who has no capacity to administer them namely, orphans, infants, lunatics and the like; administering waqf property; executing a will in accordance with the terms stipulated in it; acting as a wall hàkim (legal guardian on behalf of the Caliph or head of state) to a woman who has no wan provided that the couple who intend to marry are compatible {kufy, removing any obstacles on the public road or on an open area and similar action; scrutinising and deciding on the competence and integrity of potential witnesses and ensuring that the judgement or sentence is passed impartially regardless the fact that the party is strong or weak."^^ The limits on the jurisdiction of a qàdi Court are due to the fact that criminal cases and the like fall outside the jurisdiction of the qàdi's Court; they were administered in special courts such as mazàlim court, hisba, shurta and qadà ' al-'askar^^
It is now necessary to embark on the main theme of the paper which is the qualifications necessary for a person to be appointed to be a judge of the qàdi Court with special reference to the Abbasid judges of Egypt. The question of qualification is always related to another significant matter, that is, the training scheme that a potential and prospective judge should undergo to qualify for the post. Not many works are presently available which shed light on the actual training schemes adopted by the early MusHm societies in producing capable jurists and practitioners to serve both academic institutions and the courts. Perhaps, the works of George Makdisi would be of some help on the early history of Islamic education. When the Abbasids took over the Caliphate from the Umayyads, the madhhab or guild of law in Islam was not yet established. Potential jurists, qàdm and muftis, as the case may be, were trained academically in certain localities by leading Companions and Succesors who happened to reside here. It was only in the declining years of the Umayyads, that one sees the emergence of schools of law in certain localities where the founders lived. Obviously, during this period, there was no attempt to introduce a kind of professional certificate or diploma to evidence formal legal training for the purposes of practising in the courts, or to issue difatwà or to teach law at mosques and other relevant places. The literature is silent on this issue which leaves modem researchers, including Makdisi, unable to discuss legal education and training during this period of Islamic history.
It was only during the fifth/eleventh century that one sees professionalisation and development of guilds of law:"^^ (a) the apprentice being the undergraduate law student {mubtadi or mutafaqqih) who normally spent four years of legal study under the direction of one master,"^^ (b) the journeyman being the graduate {sahib oxfaqih) who, if he wished, could go on to graduate studies that lasted an indefinite period of time"^^, and (c) the master being the master-jurisconsult {faqih or mufti), accredited as such by the license to teach law and issue legal opinions {ijàzat al-tadrïs wa l-iftâ').^^ This legal education and training was conducted in a college of law which began in a mosque and was later developed to a hostel or khan for out-of-town students. These lodging places are the Islamic inns of court exclusively for law students.^^ This brief account about legal education and the certificates to teach and issue afatwà {ijàzat al-tadrïs wa4-iftà') is unfortunately silent on the question of professional certificates to practise in courts either as judges or the shàhid-notary (professional notary witness) or other auxiliaries of the office of the qàdi and the court. As for the post of the shàhid-not2u:y, Makdisi points out that the post was available only to the student who had successfully completed his legal studes^^ which was presumbly done in four years. However, Makdisi '^ Makdisi, G., «The Guilds of Law in Medieval Legal History: An Inquiry Into the Origins of Court», Cleveland and State Law Review, vol. 34, 1985-1986, 9 has indicated that both the shàhid and qàdi are of professor level and were accredited to teach law.^^ This statement gives the impression that judges particularly in the fifth century of Hijra were academically sound and of professional level. However, we are not in position to verify this statement as there is no reliable measure of the academic qualifications of the muftis, professors of law and, what more, of the judges. Makdisi has rightly pointed out that Islamic law is always individualistic; this may be seen in the fimction of the qàdi, the mufti and the mudarris or professor of law, as well as in the madrasa, the college of law. Being individualistic, the qàdi was alone responsible for his legal decisions; the mufti was alone responsible for his legal opinions, based on ijîihàd, and individual personal activity of research into the sources of law.^"^ The most striking example is the issuance of licence to teach (ijàzat aUtadris) or in the Christian West, the licentia docendi which is granted to a doctorate holder who has defended his own thesis against opponents. The practice was longestablished in the Islamic world before it emerged in law university of Bologna, in the London Inns of Court, as well as in Paris, Oxford and even Salerno. However, the practice of conferment of degrees, unlike in the Christian West, was not institutionalised as the practice was always individualised.^^ On the other hand, in relation to qualifications and professional certificates for judgeship, one is perplexed to find out that the nomination and selection of judges were not exclusively based on academic qualifications or reputation. As the second half of the Abbasid goverment started to witness the establishment of schools of law by their respective founders and master architects, the post of judgeship should ideally have been taken by the most qualified academician. However, this was not the case. During that period, many leading jurists were available not only in Baghdad, but also in other provinces such as in Medina, Egypt and other localities. http://al-qantara.revistas.csic.es 150/767) while some others accepted the appointment as in the case of Abu Yûsuf, the most prominent student of Abu Hamfa. What concerns us here is the position of Imam al-Shàfî'î in Egypt because his reputation as one of the leading jurists is beyond any doubt. Nevertheless, he was not nominated for the post. Instead, during his stay in Egypt, it was Lahfa b. 'Isa who was appointed as the Judge of Egypt (199-204/815-820) .^^ As a matter of fact, the Judge's biographical information is not as impressive as al-Shàfi*î's.^^ It is the perception of many researchers that among the reasons which restrained nominees from accepting the offer is that holding of post would render the administration of justice void of religious principles as judges were appointed by the Caliph vis-à-vis a secular authority.^^ Presumably it is for this same reason that Imam al-Shâfi*ï who was known to the authority as a person not interested in the post was not offered it, otherwise, al-Sháfi*í would have accepted the post earlier still. This is supported by the report of al-Shîrâzî who states on the authority of his professor of law, Abu al-Tayyib al-Tabari, that Abu 'All b. Khayrán (d. 320/932) chided the great Shâfi'î scholar Ibn Surayj for accepting the post: «This matter was never indulged in by our companions; it was prevalent only among the followers of Abu Hanïfa».^^ This report, however, seems to contradict another report that Imam alShàfi'î himself had persuaded Ahmad b. Hanbal to accept the post of judgeship in Yemen in the time of Hàrûn al-Rashîd but Ibn Hanbal refused. On the contrary, Ibn Hanbal firmly underscored that the reason why he affiliated himself with al-Shàfi'î was to acquire the knowledge and not to seek any post. Not only that, Ibn Hanbal is reported to have said that had alShâfi'î repeated the same offer for the second time, he would have definitely left al-Shafi'i's circle of knowledge for another professor of law for his legal education.^^ As there is no reliable evidence of the reason for al-Shâfi'î not being appointed a judge, the writer tends to consider this case as an exceptional case to al-Shafil because he may have preferred to be a professor of law rather than a judge.^* XX, 1999 No matter what the reason that led the Caliph or the local governor to appoint judges from non-leading jurists or non-professors of law, it is well estabHshed in the literature of judgeship that the judges were not always necessarily and sufficiently expert in law.^^ As in the case of judges in Egypt, alKindî reported that Ghawth b. was not a man of fiqh but he was known for his good understanding of judicial matters and its policies {kàna a'lam al-nàs bi ma'am al-qadà' wa siyàsatihï)P Wakî', the author of Akhbàr al-Qudàt, also pointed out some judges who were not professionally known as jurists such as ' Abd alRahmán b. Ishaq^"^ and Muhammad b. Abï Rijà'.^^ In another report, a candidate to the post of judgeship refused to accept the offer arguing that he was not wellversed in judicial matters nor in fiqh. Hârûn al-Rashîd, however, managed to persuade him by saying that he could resolve his problem in fiqh simply by consulting the experts of fiqh without affecting his career as a judge.^^ As a matter of fact, there was a reported case whereby the presiding Judge, al~ Mufaddal b. Fadála, sought the confirmation of Imam Malik b. Anas in Medina before pronouncing judgement in a case of blasphemy.^^ Apart from formal and specific training for judiciary, we have some evidence to suggest that some of the judges were trained on the job as it were by the presiding judge. Put differently, the senior judge would, on many occasions, appoint his own deputy to assist him in judiciary tasks and to train him. In some cases, once the presiding judge retired or was dismissed or was not able to hear cases due to serious illness, his deputy would hear cases on behalf of the judge. The appointment of Ghawth b. Sulaymàn as a judge in 135/753 succeeding the Judge Khayr b. Nu'aym is a good example. Ghav^ was the scribe (kàtib) to Khayr in the court. As Khayr was suffering from judhàm i.e. leprosy, he asked to be released from the office but this was rejected by Ibn Abï 'Awn, the local govemor. He had no option but to authorise his scribe to deal with cases in his own house.^^ In an-^ Madkisi points out that some qàdis did manage to be appointed as professors of law especially when the qàdi was a master-jurisconsult. See Makdisi, Rise of Colleges, 201. The MusUm jurists have discussed the possibility of appointing the less preferred candidates over the best suited candidates for the post of judgeship and the prevailing view has been that it is lawful to do that with regard to judiciary in contrast to the appointment of the caliphs (wilàya 'àmma). See Ibn Abï al-Damm, Ibrahim b. 'Abd Allah, Kitàb Àdàb al-Qadà\ éd. Muhammad 'Abd al-Qâdir 'Atâ, Beirut, 1987, 46. 63 Al-Kindï, Wulàt Misr, 269-270. ^ Wakî', Akhbàr al-Qudàt, vol. 3, 283. 65 Ibid., vol. 3, 289. 66 Ibn Qutayba, 'Uyün al-Akhbàr, vol. 1,17-18 . However, the report explains that the appointee is well versed in mathematics {ibid.).
67 Wulàt Misr, Wulàt Misr, [268] [269] . other report, the Judge was asked to nominate the future judge and he nominated his scribe, Ghawth b. Sulayman.^^ This is further substantiated by the report that Ghawth, unlike Khayr b. Nu'aym,^° was not a noted scholar otfaqih. Instead, he was acknowledged for his deep and sound knowledge of the judiciary and its poUcies and objectives.^* It seems that his close acquaintance with the Judge Khayr had exposed him indirectly but adequately to the skills of judicial works which are probably not to be found in any textbook. Notwithstanding the above, there are many reports which acknowledge the high academic achievements of a few judges in Egypt. was also able to produce his own writings to rebut the allegations of al-Shàfi'ï in Mukhtasar al-Muzani against Abu Hanîfa.^^ DISMISSAL FROM juDGESfflP The literature on this question normally mentions five reasons for the dismissal of a judge from his office. These reasons include injustices on the part of the judge,^^ the physical condition of a judge that would hinder him from performing his duties diligently such as madness, blindness, deafness or an illness which is not curable as well as affecting his duties,^^ inmoral practices of a judge (fisq),^'^ resignation^-^ and apostasy.^"* However, during the period of the Abbasid's Egypt, it has been observed that some of the dismissals were brought about not by the judge's conduct but rather by the improper conduct and practices of the judge a 'wan or auxiliaries. The Abbasids, in order to assist the judge, had allowed the judge to appoint his own auxiliaries. There were court clerks, the kàtib who kept the record of the cases, the muzakki who investigated and examined the character of ordinary witnesses and the mutarjim, the interpreter, who translated the witnesses' statements.^^ The study has revealed that judges such as al-Mufaddal b. Fadála (174-177/791-794) and *Abd al-Rahman b. 'Abd Allah al-*Uman (185-194/801-810) were removed from the office simply because one of their assistants acted in the manner which was not proper and unjust. The former judge was dismissed because his witness officer, Fulayj b. Sulayman, was bribed to include unreliable people in the list of witnesses who could testify.^^ As for the latter judge, his auxiliaries were misusing and misappropriating public property kept in the bayt aUniàl. The judge al-*Umarî had to pay a high price for this as he was dismissed and imprisoned.^^ He was also accused personally to have 79 Ibid, , 151, 154 http://al-qantara.revistas.csic.es misappropriated one hundred thousand dinars of public funds.^^ Having said this, al-*Uman managed to keep the office for about nine years because the Caliph Hárün al-Rashïd was reluctant to dismiss him as al-'Uman was one of the descendants of 'Umar b. al-Kliattàb.^^ The dismissal took place by the order of the governor of Egypt, Muhammad b. Hârûn, immediately after the death of Hârûn al-Rashîd.^ Related to the above discussion is the case of interference of a third party which affects the credibility of the office of a judge. This is where neither the judge nor his assistants were responsible for an action which rendered the performance of the judge questionable among the authorities and public. There is only one case pertaining to this aspect. It took place under the judgeship of Ibrahim al-Jarrah (205-211/821-827) who was acknowledged as a profound scholar as he always recorded the views of many leading jurists in his court decision.^^ His performance was well received until his son, Ishàq, came from Iraq, who then started interfering with court cases without the knowledge of the father. One interesting instance is where the son wrote a letter to his father's assistant to suspend the case which had been decided by this father. The letter was actually forged and this was found by the assistant after he investigated the matter.^^ On the other hand, it is obvious that it was the judge who put himself to unnecessary trouble and the natural consequence was his dismissal from the office. The kind of actions varied from one judge to another. The dismissal of Judge Ismà'ïl b. al-Yasa' al-Kindî (164-167/781-784), for example, was due to the fact that he was so conmütted and loyal to his school of law causing unnecessary hardship to the local people who were accustomed to a different school of law. As the Egyptians were Màlikis and approved the practice of habs, an opposite view will not be welcomed. However, the Judge, being a Hanafí scholar viewed that the practice should be deemed illegal.^^ The worst part was his dispute with a leading Egyptian scholar, al-Layth b. Sa*d on the same legal point. As the Judge was so intransigent in his view, al-Layth wrote a letter to Caliph al-Mahdî complaining that the Judge seemed to harm and 8^ Ibid., 309. 88 Ibid, 310. 85 Ibid., 308 . ^ Ibid., 309. 9» Ibid., 326. 92 Ibid., 322. 9^ Ibid., 280 . As a matter of fact, Judge Ismâ'ïl was the first Iraqi appointed to the office of judgeship (ibid., 281). http://al-qantara.revistas.csic.es
